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Remarks 

Claims and 2 have been amended and new Claims 33 et seq, added. Support for the new claims can be 
found in the specification in figure 7 and on pages 13 and 14. 

Indefinitcness Rejections 

All pending claims have been rejected under 35 U.S.C. §112, second paragraph for being indefinite. 
The comments made by the examiner respecting Claim 1 has been overcome. 

With respect to the recitation in Claim 9 of "desirable", the allegation of mdefimteness is unsound. 
The specification is replete with reference to optimal membership and why it is desirable, see, e.g., page 12 of 
the specification. With this in mind, it cannot credibly be said that the skilled artisan would find Claim 9 to be 
•i&sol.ijibly aflabtguou* p& : Otherwise required by Metabolite Labs., Inc. v. Lab. Corp, of Am. Holdings, 370 F.3d 
1354, 1366 (Fed. Cir. 2004) 

With respect to the allegation that the means-plus-function language of Claims 10-17 is indefinite 
unless Applicant accedes to a demand to link the claim elements to the specification, that is not the law. To 
demonstrate mdefimteness, it must be shown why a claim is insolubly ambiguous, Metabolite Labs., supra. In 
the context of means-plus-function claims, the skilled artisan must be able to identify structure in the 
specification that corresponds to the claimed means. That the examiner herself, on the written record, has been 
able to identify structure in the specification corresponding to the claimed means (page 4 of Office Action) 
contradicts any finding of the claims at issue to be "insolubly ambiguous". 
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Obviousness Rejections 

Claims 1, 2, 4-8, and 10-32, of which Claims 1, 10, 18, and 25 are independent, have been rejected 
under 35 U.S.C. §103 as being unpatentable over Le Boudec, USPN 6,016,306 in view of Moiin, USPN 
6,449,641 , alleging that Moiin, abstract, col 4, lines 1 5-43, and col. 9, lines 20-22 teaches that each node arrives 
at the same optimum membership as other nodes but independently of the other nodes. Also, dependent 
Claims 3 and 9 have been rejected under 35 U.S.C. §103 as being unpatentable over Le Boudec in view of 
Moiin and Bradley, USPN 6,360.259. 

Independent Claim i 

As unambiguously taught in, e.g., its abstract, Moiin requires that each node calculate a proposed new 
cluster and then share it with every other node. The cluster represented by more proposed new clusters than 
any other is then selected by each node. The inescapable conclusion is that this is the opposite of each node 
arriving at the same optimum membership independently of the other nodes. 

On page 2 of the Office Action an explanation of the seemingly incorrect use of Moiin appears, and as 
best Applicant can tell it was the examiner's position that Claim 1 prior to the present amendment did not 
require that the recited nodes constituted the entire cluster, meaning that if two nodes in Moiin arrived at the 
same membership to be subsequently voted on, Moiin met the claim. Given the tortured course of prosecution 
of this case, Applicant has elected not to engage in further technical argument but rather to amend Claim 1 to 
recite that the optimum nodal mem <, hip ' til arrived at the plural nodes without Jia\ g to transmit 
optimization solutions to the other ootk i if used by all nodes in the system (see. e.g., page 1 0, line 1 1 , indicating 
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that each node subsequently uses the optimum membership) to dispositively foreclose the examiner's 
rationalization for continuing the rejection of Claim 1 based on a reference that essentially teaches the opposite. 

Independent Claims 10 and 18 

Independent Claims 10 and 18 have not been treated separately in the Office Action but rather have 
been rejected as reciting "similar" or "substantially the same" limitations as various of the first nine claims, 
Applicant therefore guesses that the random number of Claims 10 and 1 8 is rejected on the same basis as Claim 
2, the rejection of which alleges that Moiin's sequence number meets the claimed random number. 

This allegation is clear error. As plainly taught by Moiin, col. 7, lines 25-40, the Sequence number is 
not random: 

"fw]e also assume that a node that wants to join the cluster does so in its begin state and its sequence 
number Is reset to 0. We also assume that only messages with higher or equal sequence numbers to a node's 
own sequence number are processed and a state that is at most one behind in ordinal value. However, there is 
a significant exception. If the message comes from a node with the joiner flag set. it will be processed even if 
the state is stale (more than one behind). These are the nodes that are trying to join the cluster and we must 
accept their initial messages" (emphasis mine). 

Thus, the sequence number in Moiin is for knowing what messages are not "stale" and thus to be 
processed. It starts at a non-random value - zero - and cannot be "random" as recited in Claims 1 0 and 1 8 (and 
various dependent claims including Claims 2 and 26) because then Moiin's nodes could not know what 
messages were stale and thus not to be processed. Claims 10 and 1 8 are patentable. 

Independent Claim 25 

As was the ease for independent Claims 10 and 18, Claim 25 has not been treated separately. 
However, unlike the preceding independent claims, Claim 25 recites executing the optimization at the first node 
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and the second node such that each node must arrive at the same optimization as the other node and 
independently thereof. The word "must" has been ignored in the rejection, dooming it to reversible clear error, 
for while two nodes in Moiin may arrive at the same, membership, they appear to do only by information that is 
dependent on other nodes, see, e.g., Moiin's abstract, lines 16-19; certainly, there is no requirement or even 
suggestion in Moiin that any two nodes must arrive at the same membership independently of each other. 
Claim 25 is patentable. 

The Technology Center Director is cordially invited to telephone the undersigned at (619) 338-8075 to 
explain what the "sufficient cause" was that justified authorizing reopening prosecution after a Board reversal, 
and for any reason which would advance the instant application to allowance. 

Respectfully submitted, 
/John L. Rogitz/ 

John I... Rogitz 
Registration No. 33,549 
Attorney of Record 
750 B Street, Suite 3120 
San Diego, CA92101 
Telephone: (619)338-8075 
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